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QUESTION PRESENTED 

Should thl8 court reverse Its prlor holding in Blvena v. 

Slx Unknown Agente . 452 P. 2d. 339 (1972) that It Is a defenae 
to Tltle 49 . Sectlon 1983 actlona for defendant offlcers to 
allege and prove good falth and reaaonable bellef In thè valldlty 
of an arrest and search and In thè neeesalty for carrylng out 
thè arreat and search In thè say thè arreat was made and thè 
aearch conducted. 
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STATEMENT OF PACTS ' ’ 

Plalntlff-appellant and her famlly of flve reslded on thè 
flrst floor fiat at 671 Winchester Avenue on thesoutheast corner 
of Winchester Avenue;and .#lfW.*n4 Street. Plalntlff-appellant 
testified that she and her huaband were sleeplng In a room In thè 

t 

front of thè fiat, thelr oldest son was sleeplng In a room 
adjacent to thè kltchen In thè back of thè house, another 
daughter slept near thè front of thè house and Qwendolyn slept 
In a room In thè middle of thè house that dld not open on thè 
kltchen. 

The plalntlff-appellant testlfled that she was asleep In 
thè front portlon of her fiat and never heard any nolse whatsoever 
and nelther she nor her husband knew that pollce had entered her 
fiat untll some tlme thè next mornlng when her daughter told 
her; thè son, whose bedroom was In thè room adjacent to thè 
kltchen and thè closeat to thè back door, also testlfled that 
he dld not hear thè pollce, nor dld he know they had entered 
thè kltchen. The eldest chlld of thè plalntlff, dwendolyn 
McEachern, testlfled that she had been talklng on thè telephone 
from 11:00 p.m. on thè night of July 6, 1971 untll somewhere 
around A:00 a.ra. on July 7, 1971, and she testlfled that It was 
elther at thè same tlme she hung up thè telephone or Immedlately 
thereafter or Immedlately before that she reallzed that two 
pollcemen were In thè house. She denled speaklng to them and 
testlfled that she could see them walk through thè kltchen, Into 
her mother’s bedroom, and searchlng thè premlses; however, It 
was proven wlth mathematica! certalnty that from thè polnt where 
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she testlfled her head was In thè bedroom, wlth a door that «ras 
only open one-half of an Inch, she could not posslbly bave seen 
«rhat she testlfled she sa«r. She also testlfled that vrhen thè 

t 

pollee left thè house, she cra«rled out Into thè kltchen, checked 
thè door, and «rhlle crawllng back to thè bedroom «ras able to see 
out thè wlndow and notleed several squad cara parked outslde thè 
door. She placed three offlcers In thè house and descrlbed 
events that she could not bave seen. Her verslon «ras a fabrl- 
catlon of thè events «rhlch transplred, and she «ras dlsbelleved 
by thè Jury. 

On thè contrary, thè t«ro offlcers testlfled that a kno«rn 
and rellable Informant (thè Identlty of «rhlch «ras offered by thè 
defendant to Judge Jon 0. Ne«naan, en camera) «rho had furnlshed 
Information «rhlch has led to eleven arresta and convlctlons, 
«rhlch «ras testlfled to by Offlcer Consiglio and he advlsed thè 
offlcers at a polnt about t«ro blocks a«ray from thè McEachern 
home that thè Jones brothers had Just recelved a shlpment of 
heroln and «rere at thelr apartment. He told thè offlcers thè 
Jones brothers «rere about to leave thè premlses to bave thè same 
cut for dlstrlbutlon on thè Street. The Informant entered thè 
pollee car and polnted out thè house «rhere he sald thè Joneses 
llved. The offlcers backed to a safe place to let thè Informant 
leave thè vehlcle ^nd Immedlately proceeded to thè rear of thè 

f 

deslgnated house «rhere they «rènt up thè back steps, rapped on 
thè door, and announced that they «rere pollceraen; they heard 
scuffllng, and turned thè handle of thè door, llghtly pushlng 
thè same, as a result of «rhlch thè bolt lock «rhlch «ras ajar bent 
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a little more allowlng them in. They turned on a llght and 
heard a voice aay, ”Who*8 there" and announced themaelves aa 
pollcemen and that they wanted thè Jonaea. The voice aald 
”Thla la not thè Joneaea houae, they live acroaa thè atreet,” 

The pollcemen aald they were aorry for dlaturblng them, closed 
thè door, went over to thè houae acroaa thè Street, and located 
thè narcotica. Just aa thè Informant aald they would be. 

There waa no dlvergence of any of thè testlmony of thè 
NcEacherna and pollce offlcera untll Owendolyn McEachern, thè 
laat wltnesa produced by thè plalntlff, told a story whlch waa 
completely contrary to thè phyalcal facta aa demonatrated by 
her testlmony, and ahe waa obvloualy dlabelleved. 

Therefore, thè only questlon Involved concerna thè factual 
altuatlon whereln two pollce offlcera recelved Information from 
a known and rellable Informant whoae eleven prlor tlps had 
reaulted In eleven arresta and eleven convlctlons, that thè 

Jones brothers were In poaaeaslon of a large quantlty of heroln, 

* 

and that Informant polnted out thè house at 671 Winchester 
Avenue, aa belng thè home of thè Jonea brothers, when In fact 
thè houae where thè Joneaea live la aerosa thè atreet at 657 
Winchester Avenue (thè next house In line). The offlcera 
walked up thè back ateps, knocked on thè door, announced they 
were pollce, heard acuffllng, and merely tumed thè door knob 
and wlth thè allghteat pi^esaure moved an already broken latch, 
entered thè kltchen, turned on thè llght and re-announced 
themaelves aa pollce offlcera, aaked If thè Joneaea were preaent, 
and when told<they are In thè next houae, apologlzed and left. 
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Must thè occupant of thè wrong premises, as a raatter of law, be 
compensateci under Tltle ^12, Sectlon 1984? 
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ARaUMENT 


I. THE RULE OP THIS COURT IN BIVENS V. SIX UNKNOWN AOENTS 
1|56 P. 2<1. 1339 (1972) IS À ffòRR'É'ÓT STATEMÈI^T OP tHE LAW 
WITH REOARD TO THE DEPENSE OP OOOD PAITH AND PROBABLE 
CAUSE TO AN ACTION UNDER TITLE 42 UNITED STATES CODE 
SECTION 1983, AND THAT RUtff 'TS' ^(SNSISTENT WITH OTHER 
PEDERAL COURT DECISIONE. 


On Pages 35 and 36 of her brief, plalntlff-appellant admlts 
that thè lower court eorrectly charged "good falth and probable 
cause" eonslstent wlth thls Honorable Court*s declslon In 
Blvens, supra . By clalmlng that other courts bave not followed 
thls reaaonlng, plalntlff-appellant has asked thls Honorable 

'"'f * ‘ • 

Court to reverse Itself. 

At Page 1347 of Blvens, supra . and restated In thè con- 

currlng opinion at Page 1348, thè holding Is: 

"At common law thè pollce offieér always had 
ayallable to hlm thè defense of good falth and 
probable cause and thls has been eonslstently 
read as meanlng good falth and ’reasonable 
bellef In thè validity of thè search or arrest..." 

Thle language was used by thè lower court In thè Instant case 

when It sald thè standard governlng pollce conduct Is composed 

of two clemente, thè flrst Is subjectlve and thè second Is 

objectlve. 

On revlewlng thè many cltatlons of thè plalntlff-appellant 
whlch clalm thè defense that thè offlcers must plead and prove 
Is that thelr search must be accompllshed wlth probable cause 
when vlewed In thè Constltutlonal sense, one must conclude not 
one of thè cases clted stands for that proposltlon. 

The defendants-appellees fully agree that thè words 
"probable cause" are present In Giordano v. Lee , 434 P. 2d[, 





1227 (1970); Beauregard v. Wlngard . 362 P. 2d. 901 (1966); 

Strutt V. Upham . 440 P. 2d. 1237; William v. Qould . 486 P. 2d. 

547 (1973 Nlnth Gir.); Joseph v. Rowland . 402 P. 2d. 367 (1968 
Seventh Gir.); Notarla v. Ramon . 383 P. 2d. 403 (Nlnth Gir. 1967). 
However, not one of them makes thè statement that probable cause 
Is to be In thè *'Gonstltutlonal sense." Thla Gourt In Blvens , 
sugna, States "The defense of good falth and probable cause... 
and thls has been conslstently read as meanlng good falth and 
'reasonable bellef In thè valldlty of search and arrest..." 
and not one of thè cases clted by thè plalntlff-appellant In any 
way changes or dlstlngulshes thls sltuatlon. 

The plalntlff-appellant*s elalm that by Impllcatlon, that 
Is what Is referred to. That la not what thè cases say, however. 

It la clalmed by thè defendants-appellees that. In any 
event, wlthout uslng thè words "probable cause" thè trial court 
In thè Instant case In fact and In law charged probable cause, 
and, therefore, thè elalm of thè plalntlff-appellant Is wlthout 
merlt. As a matter of fact, thè sltuatlon as It exlsted in thè 
Instant case certalnly would satlsfy thè test of probable cause 
In thè Gonstltutlonal sense. 

In Giordano . sagra, thè questlon of good falth and probable 
cause was submltted to thè Jury for Ita determlnatlon. However, 
thè fair readlng of "probable cause" Is that It means what Is 
meant In Blvens . supra . l.e. reasonable bellef. There Is no 
contrary deflnltlon In Giordano, supra . 

Beauregard . supra . States at 903» that there was probable 
cause for thè arrest. That was found; however, that Is not thè 
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same thlng as to aay one muat not bave had a reasonable bellef 
that Beauregard had engaged In bookmaklng» but rather that he 
had probablfi eauae to belleve he'waa engaged In bookmaklng. It 
does aay. In thè special verdlct number that Wlngard dld not 

. . I 

.1 . • • 

bave reasonable greunds upon whlch to base a susplclon that 
Beauregard was engaged in bobkmaklng. 

Strutt . supra . adda nothlng at all to plalntlff-appellant'a 
clalm; In fact It aays "reasonable or probable cause > obvlously 
a negllgence standard. 

William , supra , Involves a case Identlcal to thè case at 
Bar, In William , supra , an offlcer broke Into a plalntlff's 
apartment on thè ground he had belleved In good falth and had a 
reasonable bellef that a felon was Inside. The lower court 
held good falth was not a defense; thè case was reversed on thè 
ground that good falth and reasonable bellef are a sufflclent 
defense and further, thè case does not requlre an answer to 
thè defense that a warrant was not necessary to enter thè 
apartment to arrest a felon. Thls case contradlcts plalntlff- 
appellant 's arguraeat, 

Joseph V. Rowland , k02 P, 2d. 367, 370 (1968) clted by thè 
plalntlff-appellant as her prlmary case for thè holding that thè 
law ought to be that thè offlcers. In defendlng agalnst a 
Sectlon 1983 action, prove they had probable cause under 
Constltutlonal standards In order to establlsh thelr defense. 
(Plalntlff-appellant's Brlef P, 5, and Commenta of thè Court 
A. 22) That case does not so hold, At Page 370, thè Court held. 
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"Although thè Supreme Court refers In Plerson 
to ’the defense of good falth and probable cause', 
avallable to a pollee offlcer under sec. 1983, 
there la no suggeatlon that a pollee offlcer la 
entltled to a defenae of good falth when he makes 
an arreat wlthout a warrant and wlthout probable 
cauae, ** 

‘.I 

However, In thla caae, thè only holding la that:, 

^ * 

"•..where a pollee offlcer m'akea an arreat whlch 
la unlawful under thè federai conatltutlon becauae 
made wlthout a warrant and wlthout probable cauae 
to belleve that thè peraon arreated had commltted 
or waa eomrolttlng an offenae, sec. 1983 Impoaea on 
;the offlcer a llablllty whlch la recoverable In 
federai court, Addltlonal elrcumataneea colorlng 
thè offlcer'a action aa flagrànt or malevolent 
are not requlred." 

Theae quotatlona muat be read In thè llght of thè facta of 
Joaeph . aupra , where thè offlcer admltted he dld not thlnk 
Joaeph had commltted a crime. Therefore, there la no defenae to 
hla action under any theory. Moreover, thè laat quoted aectlon 
of Joaeph , aupra , only appllea to thè flrat prong of Blvena . 
aupra . not thè aeoond prong - an unlawful or unreaaonable aearch 
or arreat. The flrat quoted aectlon merely atatea good falth 
muat be accompanled by thè objectlve teat of probable cauae whlch, 
as herelnbefore polnted out, meana reaaonable bellef. 

Anderaon v. Haaa . 3^1 P. 2d. 1*97, 501, 502 (Thlrd Clr. 

1965) doea not aupport thè court'a ratlonale In Joaeph . aupra . 
by reaaon of thè fact that Anderaon . aupra . apeclflcally holda 
that thè good falth wlthout Juat cauae or provocatlon (thè 
oppoalte of reaaonable bellef) would aubject thè offlcer to thè 
loaa of a defenae; e.g. Joaeph . aupra . holda that good falth and 
reaaonable bellef la aynonomoua to good falth and probable cauae. 










THE EFPECT OP THE CHAROE OP THE COURT BELOW DID NOT REMOVE 
THE ISSUE OP PROBABLE CAUSE PROM THE CASE ALTOOETHER, IN 
VIOLATION OP THE PLAINTIPP-APPELLANT’S CONSTITUTIONAL 
RIOHTS, AMD IN PACT, THE EFPECT OP THE COURT^S CHAROE 
WHEN APPLIED TO THE LEPENDANT-APPELLEE*S ACTIONS, SATISPIES 
THE TEST OP PROBABLE CAUSE «V|:N WHEH VIEWED IN THE 


CONSTITUTIONAL SENSE 


If thla Court wlll read ^ha dafendaijt-appellee's evldence 
as set forth by thè plalntlff-appellant, on Pages ^ and 5 of 
plalntlff-appellant*8 brlef and Immediately'reàd thè portlon of 
thè court*8 charge deallng wlth thla aapect^pf thè caae on 
Appendlx Page 50, laot paragraph, through thè flrat paragraph on 
Page 53f thè court wlll bave to conclude that thè Jury wao more 
than adequately Inatructed on thè atandarda to be applled to 
thè actlona of thè offlcera. The caaea clted by thè plalntlff- 
appellant bave been more than aatlafled by thla charge. Aa a 
mattar of fact, even thè clrcumatancea of "hot purault" waa 
preaent In thè caae aa thè offlcera teatlfled, and thè plalntlff 
appellant admlta, that thè reaaon for enterlng thè apartment 
waa that of thè arreat of thè Jonea brothera to prevent thelr 
leavlng thè apartment In order to cut thè heroln for dlatrlbu- 
tlon on thè atreet. Thla clalm of error la wlthout merlt. 






III. THE GENERAL VERDICT PRECLUDES PLAINTIFP-APPELLANT'S 
RAISINQ THE CLAIMS IN PART I OP HER BRIEP. 

The pialntlff-appellant dld not draw to thls Honorable 

Court ’b attentlon that thè Jujry retumed a generai verdlct In 

favor of both defendants-appellees agalnst thè pialntlff-appellant. 

Thls means that In thè absenee of Interrogatorles thè Jury may 

well have, and thla court should conclude that It dld, flnd that 

thè search of thè pialntlff-appellant*8 home was a reasonable 

search and that thè pialntlff-appellant’a Conatltutlonal rlghta 

had not been vlolated, and therefore, It waa not neceaaary for 

thè Jury to go any further than to flnd that thè aearch waa 

reaaonable, and therefore, thè pialntlff-appellant*a Constltu- 

tlonal rlghta had not been vlolated, There were no Interroga- 

torlea aùbmltted to thè Jury to flnd out whethek* or not thè Jury 

found that thè aearch of thè pialntlff-appellant'a home waa un- 

reaaonable and.that perhapa thè Jury found for thè defendanta- 

. ^ 

appelleea becàuae théy had a aubject of goód defenae In that 

i’ . • 

thelr eonduet «aa aubjeetlvely reaaonable and that when vlewed 
objectlvely, that bellef waa a reaaonable one. It la therefore 
aùbmltted that thè generai verdlct removea thè queatlon whlch 
pialntlff-appellant la tirylng to ralae from thla caae. 
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CONCLUSION 

Por thè foregoing reasons, thè charge to thè Jury by thè 
court below was correet and thè Judgment should be afflrmed. 
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